IN DETROIT, MAYOR Kwame Kil-
parrick faces perjury charges after sexu-
ally explicit rext messages berween him
and his former top aide emerged, con-
tradicting his earlier testimony ina
whistleblowers' trial.

In Houston, Harris Counry Diserice
Attorney Chuck Rosenthal resigned
carhier this vear amidse o seandal involy-
ing racist, pornographic-and palitical e
niatls stored in his inbox,

Iy Missouri, Gov, Mawt Blunt s being
investigated by the stre’s attorney gen-
eral for deleting e-rmail records in viola-
tion of the state’s open records Jaws. In
response, Blunt has counteratracked by
(!cxnnn{ﬁng several years' worth of com-
puter records fror his opponents,

These and other recent high-profile
scandals involv-
ing electronic
mwssages should
make us alf
more cttitious
abour how we
use e-mail. Ne
doubt, ¢-mail
i5 & convenient
and bencficial
rool. Abour 183
billion e-rmails
were sent ench
day in 2006—that’s more than twoe mil-
fion e-matls every second, estimates the
Radicati Group, a rechnology murket ze-
search firm.

Like everyone else, community associ-
ation board members are Ading the wave
of the e~matl Hood, relyving on the speedy
missives to communicate with thelr fol-
fow board members, managers, vendors
and even association attorneys,

Yer, hidden below the speed wnd eff-
clency of e-maifing are perils for unwary
board members and managers. What
if a board member makes insulting re-
parks about an pwner? Are declsions by
e-mail & violation of open meeting laws?
o owners have the right ro inspect
bosard members’ e-mails? Can e-mails be
used aginst the associatton & awsuit?
A litrle forethought can go a long way
in avoiding embarrassing and porenzially
axpensive conflicts.
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The potential for careless remarks by
c-matil is endless. Consider these hypo-
thetical examples:

i Frustrated with Mr. Jones” constant
complaings, the board president zaps
anr e-madl to the other board members:
“His kind shouldu't have bought in our
community”

Another bosrd member replies,
“What's more, Jones is six months be-
bind in assessments; we showld male o
example of this DEADBEATY
% Or, 2 hoard member writes the others,
“Mrs. Smith built a fence without ¢ get-
ting our okay Hrst, Now she w mrs 1 in-
spect our records. She's j just-erazy.”

8 A manager asks the
aey for an opinion, then tofw"ird-. thar

opinion to the board with her own.post-

seript: “More legal B.5.7

How would ather prople interpret
“his kind” or “deadbear>”

To avoid careless remarks, “e-maily
should be composed with the same dilis
gonee w5 a formal terter,” advises Hous-
ton attorney Mare D, Markel, » member
of CAI's College of Community Associ-
arion Lawyers (CCAL).

Because e-mail Is quicker and more
casual thun formad letters, the 1one of e-
mai} messages ean be exaggerated and
misinterpreted. One mle of thumb is o
avoid composing e-mail while angry, savs
Sandy Denton, caea, 1sa, pean, general
mnager of the Sienna Plantarion Resi-
dential Association in Missouri Ciry, Tex-
ag. I you svrite semething inall caps, b
looks like vou're yelling,” Denton says,

Muarkel, who vonducts prngmrm on
e-mmifing for clients, says e-mmails shoukd
be written as if they will be used as ex-

%awu’ilmnsa?mr— _«hek” @enri

hibits in 2 kpwesudr, “B-mail is easily mis-
understood through a lack of context,
tone or punchuadon,” he says.

Some directors have lengthy e-muil
conversarions abour a dispute with an
owner, then forward the thread o the
associationy arerney for advice on the
digpute. Under this scenario, demgxmr\’
personal statements would nor Tikely be
protected by attorney-client privilege,
cautions Richard 8, Ekimoro, a Honoluiu
atorney and CCAL member,

Morcover, it’s easy to forward e-mails
thus increasing the odds that impru-
deae comments will be seen by those vou

didi't intend to receive them. Onee you
an e- -mai] may be YCCJ.”L(]
but the recipient may have alieady read
it. E-mails vou thought h}d been deler-

5

ed can sl be recovered by a foréngic e

- pert, and it’s 4 very expensive process,

So, it goes without saying thar board
members, managers and attorneys should
exercize vare before sending an e-mail.
For example, if board members are com-
municating Zibf)uf__ﬁl} owner’s violation,
the owner shouldn't be included in any
e-mail. “If the fawyer clicks ‘reply all, the
advice could accidentally go to the oppos-
ing party” and waive the attorney-client
privilege, says attorney Joseph 1. Adams
of Fort Myers, Fla,, and & CCAL ment-
ber. Denton warns against clicking “eply
all” unless specifically requesred.

Certainly, e-mail fosters more eificient
use of time. “\s the attorney handles
more communications by e-mail, sp-
port stalf can spend their fime more pro-
ductively than preparing letters,” Phaenix
fawyer Berh Muleshy ohserves. Eldmoto
fikes the convenience of mobile messag-



ing and the ability to respond 1o e-mail
acany time, but is coneerned that e-mail
users expect quick responses,

“E-mail increases access and expee-
tations,” savs attorney Lucia Anna "Pia”
Trigiant of Alexandria, Vi, 2 member
of CCAL and the bourd of the CAl-af-
filiazed Foundation for Community As-
saciation Research, It's so fast and easy
that senders look for an instant f2SPOISE,
which has tts drawbacks.

“E-mail has just made me way too ac~
cessible,” observes Shetlah Buertner, cvea,
Ams, community paanager ar The Smith
Management Growgp, samc, in St Louts.
“Residents ean sit up until one and two
o'cloek in the ImoIming writng c-mails,
but | do not have the Tavary of staving wp
all night to answer them, and there are
more of theny than there is of me.”

DECRiTME,
For community association leaders, a
key question is: When does e-mail tke
the place of a meeting?

"Fhe potential for viclition of open
miecetings lmws “is oue of the greatest
dangers of e-mailing by direcrors,” Eki-
moto warns, * -mail should be used to
gather information such as distribution
of packets for board meetings, but nor
tor decisions.”

Moststates do not recognize decisions
made ondine 45 officiad actions, wheth-
er intentional or not. “Some state open-
miceting kaws specifically prohibit hoard
decisions by e-mail,” says North Carolina
artomey Jim Shwghter, 1 CCAL member,

“ln Nevada, except for narrowly de-
fined emergencics, boards may take ne-
tion only at meetings, on items phiced
on the agenda and noticed to the mem-
bership,” says community manager Pam
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Scotr, cyca, PCAM. Scott ks com-
munity director for the Floward

Hughes Corparation at Summerdis,

a commurnity of 26,000 homes on the

western edge of Las Vegas,

Arizona huw requires that all meer-
ings of community associations and their
boards be “open to all members of the as-
sociation oy their representatives,” with
exceprions (o ernergencies,

The board of Sienna Plusmation,

a cormmunity of 5,200 single-family
homes, distributes information for mest-
ings by e-mail, bur ratifics all decisions
at the next meeting, General Manager
Denton says that minutes are approved
clectronically, which makes them avail-
able to members faster,

Without preper precautions, board
members may appear to be using e-mail
tO CITCUIMVEnt SHke open-meeting re-
quirements, In a case involving a local
school districr, 2 Washington state ap-
peals court held in 2001 thas “the active
exchange of information and opinions
in these e-mails, as epposed ro the mere
passive receipt of informartion, sugzests
a collective mtent to deliberare and/or to
discuss board business.”

in a 2005 opinion, Arizana's attormey
general derermined that public bodies
may use e-oaif for “one-way commu-
nization by one board member to other
membess that form a quoram, with no
further exchanges hetween members”
withour visharing the Arizona Open
Meeting Law, Flowever, " communi-
eation thar proposes legal action to a
quoram of the hoard would violare [the
Law], even if there is no exchange among
the muembess concerning the proposal,”

Assoctation board members are ae-
countable to their members much like
elected government officials are account-
able 1o the citzens they are glecred
represent, Commenting on Missouri
Gov. Blust's destraetion of e-mails used
for public business, an cditorinl writer for

The Springfreld (Mo} News-Leader ar-
gued that, *For any governmental body
to be effective, it must maintain a sense
of accountability with the taxpayers who
fund ir, and the principal form of ac-
countability inherent in Missouris gov-
ermment is through the Sunshine Law”

FAIR G ANME

Bourd members and managers also need
0 be awire of how e-mails can be used
incourt. Are e-mails considered official
records that must be preserved and made
available for inspection by owners?

Eldmoto notes that the anti-trust
swit agamst Microsoft was built on in-
ternad e-mails. E-muails are internal dog-
umients, no different than letters wmid
other forms of written communication
between or among direerars, Marke! ad-
vises that important ¢-mails should be
prisited and placed in « file; otherwise,
they should be delered,

E-nuils are correspondence and may
be inspected unless protected as attwor-
aey-client communivations or other ex-
ceptions, says Trigiani. Avtorney-clicnt
privilege relates to anticipated or pend-
ing litigation and o opinions by legal
counsel, However, *merely copying the
attorney on ¢-mails would not be suf-
fretent; instead, 3t would depend on the
content of the e-mail,” she savs,

Whother e-mails are 3 separate cat-
cgory of records that must be available
for inspuetion is ikely 1o depend on the
inw in each stare. For example, Markel
describes Texas law ag quite broad,
treating e-mails as pt of the books and
records of the association thar an owner
has the right to nspect. Florida Taw fa-
vors transparency il board decisions and
includes n category of “ull orher reconds”
thar allows e-mails to be inspeeted, savs
Adams. However, EXimoto describes
Hawaii fase as quite specifie, naming the
types of books and records thar may be
aceessed by owners, and e-mails are nat
included In the list.

[n Litigation, the discovery process al-
Tows each party 1o inspect documents,
records wnd correspondence of the other
party. Marke! cautions that e-mails are
falr game in this pre-tial phuse of a law-
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suit wherler the e~maily are mere chatier
or actual decisions, I 2 judge determines
rhey are relevant, they could be used w
triul against the wssociation. Marke! re-
culls one Iowsuit in which g board mem-
ber had used his work e-mail. A copy
of the boagd member's c«mails was re-
quested, yielding 120,000 nwessages thar
referenced the association, Nov all were
redevaar, but i eost $10,000 for the asso-
ciations counsel to review the e-muails for
atorney-client privilege.
When discussing legd tssues, board
members should send copies o the lawyer
10 preserve artomey-chent privilege.
If the rmuamger ts involved in the e-
matl chain, the contents of the muanmger’s
computer coukl be requested by the op-
posing party in 2 legal bawde as part of the
assoctanons reoords, 12 board member
uses his or her employer’s e-nmadl service,
the use may be subject to the employ-
er'’s pelicy stating that employvees have o
sight of privacy; thus, the e-mails per-
raining to assoviation business could be
opened ¢o legal opponents.
For an association involved in
Hrigation with an owner, Mul-

caby cautions bourd members
to stay professicnal and

objective. I e-mails conining deroga-
tory personal cornments are revealed, a
judge could rule againgt the wssociation,
I vou don't want 1o hear it on the six
o'elock news, don't write it,” Muleahy
advises her clients.

MIEETING THAE

Agpart from communications between
board members, e-mait is Increasingly
used for other purposes, such as provid-
ing notices of meetings and voting by
members, Ifthe governing documents
call for notices of meetings to be sent by
tsuas, 1s e mad] an acceprable substiture?

Many stues bave udopred the Uni-
form Flectrome Transactions Act, which
isa generud eode that provides gaidelines
for transactions and communications. This
act allows c-wiuil, i both parties agree.
The board should survey the owners 1o re-
quest their consent o communicate with
the board by e-madl, request their address
for this purpose and ask whether the owne
ers want their e-mat address incleded on
the membership list, which vther owners
iy obtain.

Websires are becoming o eommaon
source for notices and other information
relating o the association. However, Tri-
ginni cautions thar successful use of elecr
tranic communication depends largely on
demagraphics, Younger members are mor
likely to aecept webshes and g-mails for
distributing information sucls as notices
and voting. Additionatly, nor all members
ave e-madl aceess. In these cises, howrds
will need 1o preserve old-fashioned snail
wewai) for requived notices o those ovners.

With such a aew reclinology, there
are stilf many wiresolved guestions. Flor-
idda attormey Adums says, “Srue legisli-
wures around the county, sooner than later,
need to come o grips with the fier thar
electronic media has become o substan-
tiad (if rot the primary) method of com-
mumication between asseciurions and their
snermbers, The kel of bright lnes in the
lave creates apporunity for unnecessary
dispures,” Orne cample is whether a
member’s e-mail request 1o inspect

reconds Is a written request. “Law-
vers could argue either side of tha
question, bt drere would beno

need to do g it we hud elear guidelines &
the law,” says Addams,

With the ease of forwardiag c-muils
and the possibility that sensitive mar-
1ers could Bnd their way into the wrong
hands, should bourd members expecr at-
torney opinions by c-mail?

Baard members may request a jegal
apinton hy e-mail, but arto aeys should
carefully consider whether an opinion
should be conveyed in the same man-
ner The attorney should be fexible in
deciding how best to provide the opin-
fon, advises Trighanl “Ask the bourd how
i would like the services delivered.” she
suggests, which could be by phone call,
Jerter or c-mail.

Muleaby and Markel seill prefer fer-
ters for legl opiions becausg they have
a more formad look than e-nmil, Letters
also are easier o store in permment fley
and easier ro provect.

It’s o fun being the skunk ar a
hoard’s pienie, but its berter 1o be safe
than soery, E-mailing is so fast and con-
venient that it’s easy to overlook the por-
rential problems. Howsver, with a e
disapline and planning, prudent board
members can imaintain an objecrive and
professional fone in their e-muils, avoid
viokittons of open-meeting aml open-re-
cotds requirements and mininize em-
barrassing surprises in legal dispures in-
volving the association. 68

MARVIN 1 NODIFF is an gitarnay in 5t Lels,
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Louls University Schoot of Lavs and author of

the rovel, Special Assessment,

AT-2-GLABMCE

While e-mait has improved the speed
with which we can communicate, it
also has created perls for umvary
board members and managers, The
patential for careless remaorks by e«
miail Is enciass,

DECIRIONS, BECISIOMS. B-mails should
be used to gather information, but net
for decisions.

AT GAME. E-mails may be made
pubtic in a lnwsuit,

IEETING TIVE. With members’
consent, e-mail can be used to notify
them of meetings.




